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DEQ ST ON AND CRDER

Thi s deci sion has been del egated to a three-nenber panel .
Labor Code § 114 6.7

On Decenber 23, 1976, Admnistrative Law Oficer Leo Véiss
(hereinafter ALO issued his decision in this case. Al parties filed
tinmely exceptions.

Havi ng revi ewed the record, we adopt the ALOs finding,
concl usi ons and recommendati ons except as nodified herein.

In Septenber, 1975, the URWbegan an organi zi ng canpai gn at
DArigo Brothers of California, Reedley Dstrict #3. As part of that
canpai gn, organi zers attenpted to enter the respondent's property pursuant
to 8 Gal. Admin. GCode S 20900 (1975) , re-enacted as § 20900 and 20901
(1976) . It is alleged by the General (ounsel that on four separate
occasi ons UFWorgani zers were deni ed access by the respondent to its

enpl oyees:

YNl references, unless otherwise indicated, are to the Galifornia
Labor Code.



one occasion at Arrants Ranch on Septenber 27, 1975; two occasions at Cella
Ranch on Septenber 27 and Cctober 2, 1975: and one occasi on at Ranch Ten on
Cctober 10, 1975. The ALOfound that only the one occasi on on Gt ober 10,
1975, amounted to an unfair |abor practice under § 1153(a). He dismssed the
other three charges. V¢ agree with his findings that there was no unfair

| abor practice coomtted at Gella Ranch on Septenber 27, 1975, and that
respondent coomtted an unfair |abor practice on CQctober 10, 1975, but
disagree with his findings as to no violation of 8 1153(a) on Septenber 27,
1975, at Arrants Ranch, and Qctober 2, 1975, at Gel | a Ranch.

V¢ begin our examnation by noting that we reject the ALO s
contention that an unfair |abor practice under § 1153(a) cannot be
coomtted by the respondent if its representative only spoke "in nornal
tones of voices" or actual force was not applied. More properly, the test
shoul d be not the tone of voi ce used by the respondent's agents, but
whet her or not the respondent's conduct tended to interfere with
enpl oyeerights under 8 1152. V¢ stated in § 20900.5 of our access
regul ation (1975) that "the rights of enpl oyees under Labor Code 81152
[shalI] include the right of access by union organizers...." Preventing
access by union organi zers which interferes wth enpl oyees' rights under
8 1152, no matter how peacefully it is acconplished, violates 8§ 1153(a)-

Despite our rejection of the ALOs reasoni ng, we concl ude that

the evi dence supports his concl usion that there was no

3 ALRB No. 31 2.



violation of 8§ 1153(a) by the respondent on Septenber 27 at Cel | a Ranch.
The testinony shows that nost enpl oyees had al ready gone hone before the
UFWorgani zers arrived and were told that they could not enter the
property. The supervisor who gave the warning then left. The UFW

organi zers, who were then free to enter, chose not to do so because of the
smal | nunber of enployees in the area. Thus, this confrontation did not
result in the denial of access nor the infringenent of any enpl oyee's 8
1152 rights and wll not support a finding of an unfair |abor practice for
violating 8§ 1153(a).

O Septenber 21, however, UFWorgani zers arrived at Arrants
Ranch when pay checks were bei ng handed out by two supervisors. The
organi zers were told by the supervisors that they were trespassi ng and
shoul d not be there. Many enpl oyees | eft while this conversation went on.
The UFWorgani zers decided to | eave rather than directly confront the
supervisors who renained in the area by trying to talk to the smal | nunber
of remai ning enpl oyees. V¢ find that the actions of the respondent’s
representatives in denying access at this tine viol ated the enpl oyees' §
1152 right to receive information fromorgani zers. Accordingly, we overturn
the ALOs finding that there was no violation of § 1153(a).

V¢ disagree also wth the ALOs findings as to the Cctober 2
incident. Athreat to call the sheriff to arrest for trespass the UFW
organi zers on the property for |egitinate organi zing purposes constitutes
an unfair labor practice. The ALOs belief that the threat was "i mmedi atel y

exti ngui shed by

3 ALRB No. 31 3.



the fact that...the supervisor who nade it...had no radio..." (page 8 of
ALO proposed report) is belied by the fact that the supervisor sent other
enpl oyees to see that the sheriff was called. Such a threat is a violation
of enpl oyee rights whether or not it coul d be i nmediately carried out.?
Therefore, we find that the respondent viol ated § 1153(a) by its actions on
thi s occasi on.

The Renedy

V¢ nodi fy the recoomended order of the ALO on posting, nailing
and reading of the Notice to Wirkers only to the extent necessary to
clarify the obligations of the respondent.

The General Gounsel and charging party excepted to the ALOs
recommendations that the charging party as part of the renedy not be given
access .to respondent’'s bull etin boards or expanded access for canpai gni ng
and organizing, that it not be awarded litigation expenses, and that the
respondent's reports on its conpliance be under penalty of perjury. V¢
agree wth the ALO s recommendati on that these renedi es not be ordered.
However, we do not necessarily approve of the ALOs reasoning and find only
that the facts in this case do not warrant such renedi es.

The charging party al so excepted to the ALOs recom

ZThe enpl oyer clained that the enpl oyees were worki ng at the" tine of
the confrontation. However, the evidence shows that the organi zers had
been advi sed by a conpany supervi sor that |unch woul d be at 11:30 a.m that
day. They were entitled to rely on that advice. The nere presence of
organi zers on the enployer's property, at a tine specified by the enpl oyer
as the lunch break, is not a violation of the access rule. The organi zers
were entitled to enter the property and to wait for the actual break to
occur.

3 ALRB NO 31 4,



nmendati on that no danages be awarded for enotional distress suffered by
its organi zers as a result of the respondent’'s violation of the Act. V¢
di smss the exception as no evidence was introduced by the charging party
on this issue.

The ALO ordered that the respondent furnish a list of its
bargai ning unit enpl oyees to the union and regional director "not |ater
than 10 days after the notice hereinis required to be posted'. § 20910
of 8 Gal. Admn. Code, as anended in 1976, already requires that such
lists be provided upon a 10 percent show ng of interest if and when an
el ection canpaign is begun. V& decline to order that any lists be provided
the charging party as part of the renedy for the violations of 11.53(a) in
thi s case.

Accordingly, IT 1S HEREBY CROERED that the Respondent D Arrigo
Brothers Go. of CGalifornia, Reedley Dstrict #3, its officers, agents,
successors and assigns shal | :

1. Cease and desist from

(a) Denying access to respondent's premses to
organi zers engaging in organi zational activity in accordance wth the
Board's access regulations. 8 Cal. Admn. Code 88 20900 and 20901
(1976) .

(b) Interfering wth, restraining and coercing its
enpl oyees in the exercise of the rights guaranteed in § 1152 of the Act.

2. Take the follow ng affirmative action which is
necessary to effectuate the policies of the Act:

(a) The respondent shall immediately notify the

3 ALRB No. 31 5.



regional director of the Fresno regional office of the expected tine periods
in 1977 inwhich it wll be at 50 percent or nore of peak enpl oynent, and of
all the properties on which its enployees wll work in 1977. The regi onal
director shall reviewthe |ist of properties provided by the respondent and
designate the |l ocations where the attached NOI CE TO WIRKERS shal | be post ed
by the respondent. Such locations shall include, but not be limted to, each
bat hr oom wher ever | ocated on the properties, utility poles, buses used to
transport enpl oyees, and other promnent objects wthin the view of the usual
work pl aces of enpl oyees. (opies of the notice shall be furnished by the
regional director in Spanish, English and other appropriate | anguages. The
respondent shall post the notices when directed by the regional director. The
notices shall renain posted throughout the respondent's 1977 harvest period
or for 90 days, whichever period is greater. The respondent shall exercise
due care to replace any notice which has been altered, defaced or renoved.
(b) Avrepresentative of the respondent or a Board agent
shal | read the attached NOIl CE TO WIRKERS to the assenbl ed enpl oyees in
Engl i sh, Spani sh, and any other |anguage in which notices are supplied. The
readi ng shall be given on conpany tine to each crew of respondent’'s enpl oyees
enpl oyed at respondent’'s peak of enpl oynent during the 1977 harvest season.
The regional director wll determne a reasonabl e rate of conpensation to be
paid by the respondent to all non-hourly wage enpl oyees to conpensate them

for the tine lost at this reading and question and

3 ARB No. 31 6.



answer period. The tine, place and manner for the readi ngs shall be
designated by the regional director after consultation by a Board agent
w th respondent. The readi ng shall be on a day in which the nornmal nunber
of enpl oyees shall be working on the crew A Board agent shall have the
right to be present for each reading. Immediately follow ng each readi ng,
the Board agent wll indicate to the enpl oyees present his or her
w I lingness to answer any questions regarding the substance or
admnistration of the Agricultural Labor Relations Act, and shall answer
any such questions. The Board agent shall insure that only enpl oyees be
present during the question and answer peri od.
(c) Respondent shall hand out the attached NOI CE TO
WRKERS (to be printed in English, Spani sh and other |anguages as directed
by the regional' director) to all present enpl oyees, and to all' enpl oyees
hired in 1977, and nail a copy of the Notice to all of the enpl oyees
listed on its nmaster payroll for the payroll period i mediately precedi ng
the filing of the petition for certification in Qctober, 1975.
(d) Notify the regional director, in witing,

wthin 20 days fromthe date of the receipt of this Oder, what steps have
been taken to conply wth it. Uoon request of the regional director, the
respondent shall notify himperiodically thereafter in witing, what
further steps have been taken in conpliance with this order.

I T 1S FURTHER CROERED that the Conpl ai nt herei n be

dismssed insofar as it alleges violation of the Act by the

3 ARB No. 31 1.



respondent on Septenber 27 at Cel |l a Ranch.
Dated: April 7, 1977

Gerald A Brown, Chairnman

R chard Johnsen, Jr., Menber

Ronal d Rui z, Menber

3 ARB No. 31 8.



NOTl CE TO WIRKERS

After a trial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered with the
right of our workers to freely decide if they want a union. The Board has tol d
us to send out and post this Notice.

VW w il do what the Board has ordered, and also tell you that

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

(1) to organize thensel ves;

(2) toform join or help unions?

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOTI do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:

VE WLL NOI ask you whether or not you bel ong to any

union, or do anything for any union, or how you feel about any

uni on;

VE WLL NOT threaten you wth being fired, laid off, or
getting | ess work because of your feelings about, actions for, or

nenber ship in any uni on

3 ARB No. 31 9.



VE WLL NOT fire or do anythi ng agai nst you
because of the union;

VE WLL NOTI prevent uni on organi zers fromcomng onto our
land to tell you about the union when the law allows it;

VE WLL NOT interfere wth your rights to get and keep

uni on papers and panphl et s.

D ARR QO BRG. G- CALI FGRN A
REEDLEY DO STR CT #3

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an agency

of the Sate of Galifornia. DO NOI REMOVE CR MJTI LATE

3 AARB No. 31 10.



BEFCRE THE AGR GLLTURAL LABCR RELATI ONS BOARD
GF THE STATE GF CALI FORN A

D ARR GO BROTHERS COMPANY
GF CALIFCRN A, REEDLEY D STR CT #3

Case No. 75-CE95-F
and

WN TED FARM WIRKERS G-
AVBR CA AFL-A O

— e e e N N N N N N N

M chael H Kal kstein. and
Ceborah Vdrren, Esgs.
for the General Qounsel .

John T. Hayden and

Jordan L. Bl oom Esgs., of
Littler. Mendel son & Fastiff,
for the Respondent

S ephen Soriano, Esg.. for
the Charging Party

PROPCSED REPCRT

S atenent of the Case

LEOVESS, Administrative Law GOficer: The Uhited Farm VWrkers
of Arerica, AFL-AQ O (hereinafter called "the Uhion"), having filed a
charge in this natter wth the Agricultural Labor Rel ations Board agai nst
D Arigo Brothers Gonpany of California, Reedley D strict #3 (herei nafter
called "the Respondent”), the Board issued a Gonpl ai nt and Noti ce of
Hearing, dated Cctober 13, 1975. The Conplaint all eges that the Respondent
engaged in various acts of interference wth, and restraint and coercion
of, its enployees in the exercise of their rights guaranteed in Section
1152 of the Agricultural Labor Relations Act, and thereby viol ated Section
1153(a) of the Act. Such interference, restraint, and coercion are all eged
to have occurred as a result of the Respondent's denial "to
representatives of the Union, access to its premses for the purposes of
engaging in organi zational activity wth respect to its enpl oyees in
accordance wth Section 20900 of the Board' s regul ations. "
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The Respondent filed an Answer to the Conplaint, denying its
substantive allegations and the coommssion of unfair |abor practices.
The Answer al so contai ned several affirnative defenses, the first
three of which attacked the validity of the Board s energency
regulation entitled, "Access to Wirkers in the F elds by Labor
Qganizations."Y In these affirnati ve defenses, the Respondent
contended that the regulation was in violation of the Constitution of
the Lhited Sates and the Gonstitution of the State of California,
that it was contrary to Section 602 of the California Penal Code, and
that it exceeded the scope of the Act itself, and was, therefore,
unenforceable. As its fourth affirnative defense, the Respondent
all eged that the Union possessed "...alternative neans of contacting
enpl oyees sufficient to permt said enpl oyees to exercise their rights
guaranteed themby Section 1152 of the Act." ?

Pursuant to the Notice of Hearing, this case was tried before
ne in Fresno, Galifornia, on Cctober 28 and 29, 1975. Won the entire
record made in this proceeding and ny observation of the deneanor of
the w tnesses, and after due consideration of the briefs filed by the
General (ounsel and the Respondent, | nake the foll ow ng:

F ndi ngs of Fact

. The Respondent

The Respondent admitted that it is an agricultural enpl oyer
w thin the neani ng of Section 1140.4(c) of the Act.

The Respondent further admtted inits Answer and at the
hearing that the foll ow ng-named persons have been, at all tines
naterial herein, agents and supervi sors of the Respondent wthin the
neani ng of Sections 1140.4(c) and 1140.4(j) of the Act.

- Rchard B nns
- John Joe Henry

T8 Gal. Adm Code, Part Il, Ch. 9, Sec. 20900(5).

ZDuring the course of the hearing, | denied the General Counsel's
notion to strike the fourth affirnative def ense described above. M/
denial was appeal ed to the full Board by virtue of its special
permssion to the General Counsel to do so while the hearing was
taki ng pl ace. Oh Novenber 10, 1975, ny ruling was reversed by an order
of the Board directing ne "to strike the Respondent's fourth
affirnative defense and to disall ow any evi dence introduced i n support
of said defense.” | hereby strike the fourth affirnative defense and
strike fromthe record any evi dence whi ch nay have been introduced in
support of said def ense.



- Paul De Leon

- Aron Pulido

- Qispin Trinidad

At the hearing, the parties also stipulated as foll ows:

That during the end of Septenber and early
Cctober, specifically including the dates
of Septenber 27 and Cctober 2nd, D Arrigo
Brot hers' enpl oyees were harvesting crops
on the vine on property owed by Horme
Ranch Conpany, al so known as Cel | a.

D Arrigo Brothers had purchased the crop
on the vine on the property of Home Ranch,
and D Arrigo Brothers' enpl oyees were in
there harvesting the crop that they had
pur chased.

[1. The Whion

The Gonpl aint all eged and the Respondent admtted at the
hearing that the Uhion has been,-at all tines naterial herein, a |abor
organi zation wthin the neani ng of Section 1140.4(f) of the Act.

[11. The All eged Unfair Labor Practices

h August 29, 1975, The Board adopt ed the above-descri bed
energency regul ation, which reads, in part, as follows: 3/

5. .the Board wi |l consider the rights of enpl oyees
under Labor Code Sec. 1152 to include the ri ght of access by
union organi zers to the premses of an agricul tural enpl oyer
for the purpose of organizing, subject to the follow ng
limtations:

a. Oganizers nay enter the property of an enpl oyer for
a total period of 60 mnutes before the start of work and 60
mnutes after the conpletion of work to neet and talk with
enpl oyees in areas in whi ch enpl oyees congregat e before and
af ter wor ki ng.

3/ This regul ati on was subsequent|y amended by the Board, but there
have been no contentions herein htat such anendnent woul d have any

i npact on the decision in the case at bar. The above-quoted regul ati on
was in effect at the tine the Respondent is alleged to have coomtted
the unfair |abor practices which are the subject nmatter of this

pr oceedi ng.
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b. In addition, organi zers nay enter the enpl oyer's
property for a total period of one hour during the working
day for the purpose of neeting and tal king wth enpl oyees
during their lunch period, at such location or |ocations as
the enpl oyees eat their lunch. If there is an established
| unch break, the one-hour period shall include such |unch
break. If there is no established | unch break, the one-hour
period nay be at any time during the working day.

c. Access shall be limted to two organi zers for each
work crew on the property, provided that if there are nore
than 30 workers in a crew, there may be one additi onal
organi zer for every 15 additional workers.

d. Woon request, organi zers shall identify thensel ves
by nane and | abor organization to the enpl oyer or his agent.
QO gani zers shall al so wear a badge or ot her designation of
affiliation.

e. The right of access shall not include conduct disruptive
of the enployer's property or agricultural operations, including
injury to crops or machi nery. Speech by itself shall not be
consi dered di sruptive conduct. DO sruptive conduct by particul ar
organi zers shall not be grounds for expelling organi zers not
engaged i n such conduct, nor for preventing future access.

The Gonplaint alleges that the Respondent violated this
energency regul ation on Septenber 27, Gctober 2, and ctober 10, 1975,
when it sought to prevent representatives of the Lhion fromentering its
premses for the purpose of engaging in organi zational activity wth
respect toits enployees, thus "...interfering wth, restraining and
coercing its enpl oyees in the exercise of the rights guaranteed in Section
1152 of the Act."

Section 1153(a) of the Act nakes it an unfair |abor practice for
an agricultural enployer to interfere wth, restrain, or coerce agricul -
tural enpl oyees in the exercise of the rights guaranteed in Section 1152,

O Septenber 27, 1975, between 11:30 a.m and noon, R cardo
Garza and three other Uhion representatives went to the property known as
the Cella Ranch, where enpl oyees of the Respondent were working. Paul De
Leon, one of the Respondent's supervisors, approached Garza and told him
that "...the Enployer's present policy was that the organi zers coul d not
speak to the workers during their working hours.” He al so stated that
"...Q@rza could contact supervisor DO ck B nns regarding the orders” which
Garza had received fromthe Conpany. At this point, De Leon drove away,
| eaving Garza to speak to enpl oyees who were then comng out of the field.
They told Garza that work had actual ly stopped at around 11:00 a.m and
that everyone was goi ng horme. Wereupon, Garza and the ot her organi zers
left.
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O the sane day, at approxinately the sane tinme, two ot her
Lhion organi zers, WIlliamKirkland and Hunberto Gonez, appeared at a
property known as the Arrants Ranch, where the enpl oyees of the
Respondent were being paid. Two supervisors, Qispin Trinidad and
Paul De Leon, each spoke to the organi zers and told themthey had no
right to be there and were trespassing. After these conversations,
the supervisors | eft and the organi zers renai ned on the prem ses.
Wen they realized how few workers were | eft on the property by that
tine, the organi zers also |l eft.

O ctober 2, 1975, at approxinmately 11:30 a.m, Qonez
and three other Uhion organizers went to the Cell a Ranch to
speak to the Respondent's enployees. They were net by two
supervisors; the first one was named John Joe Henry, the other
was Aron Puli do.

Henry told themthey had no right to be on the property
and that they woul d need passes from Supervisor Dck B nns to
remain. Gonez testified that Henry had previously told himthat
| unch was usual ly at 11:30 a.m For that reason, he had cone back at
that tine. Henry told themagain to get off the property and that he
was going to call the sheriff. Actually, he had no radio in his
truck and tol d soneone nearby to call another supervisor.

Aron Pulido arrived then and reiterated that they woul d
need passes fromB nns in order to go into the fields. He al so
stated that there was no fixed |unch hour because the enpl oyees were
working on piece rates. Gmez then declared that the organi zers
woul d cone back at quitting tine which woul d be about an hour |ater.
Wien they did return between 12:45 p.m and 1. 00 p.m, they found
rmislt of the enpl oyees had al ready gone. The organi zers then left as
wel | .

Oh Gctober 10, 1975, at approxinately 5:30 a.m, Uhion
organi zers Gnez and Kirkland arrived at a property owed by the
Respondent and known as Ranch Ten. This was an assenbly point for
t he Respondent's enpl oyees, fromwhi ch they were transported in
conpany vehicles to their work assignnents in the fields. They were
net by Supervisor Oispin Trinidad, who told themthey were
trespassing on private property.

He told them "If you want to talk to the peopl e you go
ahead and go outside and have a talk wth them But, at this nonent,
you are really trespassing. "

At one point, Kirkland boarded a bus parked on the prem ses
and spoke to the enpl oyees who were awaiting transportation
el sewhere. Trinidad followed himinto the bus and told Kirkl and
again that he was trespassing. Neither tinme did K rkland and Gonez
| eave the property.
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Subsequent |y, Trinidad i nfornmed Supervisor Paul De Leon by
radi o what was happeni ng and suggested he call the Sheriff's office.
This was done. At 6:05 a.m, Deputy Sheriff Robert K erejczyk was
di spat ched to Ranch Ten, where he arrived at 6:40 a.m

The deputy testified at the hearing that he was nmet by De
Leon and Trinidad upon his arrival at Ranch Ten. De Leon told him
about the earlier incidents and stated that he wanted to pl ace
Kirkl and and Gonez under citizen's arrest. De Leon arrested first
Kirkland, then Gomez, in the deputy's presence. After the arrests,
both nen were placed in the sheriff's car until sone tine later in
the day, when they were taken to the jail and booked. Neither of them
was ever prosecuted for their participation in these events.

This is the Respondent’'s conduct which is all eged by
the General Gounsel to constitute unfair |abor practices under
the Act. Wile the Respondent generally does not deny engaging in
t he conduct described above, it does deny that it thereby
viol ated the Act.

The affirnati ve def enses contained in the Respondent's
Answer contend that the access rule is invalid because it viol ates
the Gonstitution of the Lhited Sates, the Gonstitution of the Sate
of Galifornia, Section 602 of the California Penal Code (the trespass
statute), and the Agricultural Labor Relations Act itself. In
addition, the fourth affirnati ve defense (whi ch has been stricken)
alleged that even if the access rule were valid, it was not violated
in this case because the Lhion had available to it alternative
effective means of contacting the enpl oyees, naking access to the
enpl oyer' s property unnecessary to effectuate the purposes of the Act
or to protect the rights of enpl oyees under Section 1152.

Subsequent to the filing of briefs herein, every single one
of these argunents was consi dered by the California Suprene GCourt and
rejected. 4/ The Gourt's rulings control here and |, therefore,
reject all of the Respondent's contentions described above.

The Respondent further contends that its conduct during the
four incidents described above do not constitute violations of the
access rule and are, therefore, not in violation of Section 1153(a)
of the Act. Let us examine each of these incidents in turn.

4/ Agricul tural Labor Relations Bd. v. Superior Gourt, 16 C 3d
3~92 (3-4-76), cert den. U S Sup. .. 10-4-76.
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At the Cella Ranch, on Septenber 27, 1975, a Whion organi zer
was net by a supervisor who told himthat 1t was agai nst the
Respondent's policy to all ow Wnion organi zers into the fields. After
a short conversation, the supervisor drove away. The organi zer
renained for a while longer, then realized that nost of the enpl oyees
had al ready gone hone, nany having | eft even before he arrived. He
then departed. The organi zer was asked by the General Gounsel at the
hearing, "Is the reason that you did not go Into the field because of
(the supervisor's) orders?' He responded as follows, "No, they (the
renai ni ng enpl oyees) just told us that they had all gone, and there'
was no use of going in."

The unfair |abor practice wth which the Respondent 1s
charged herein is described in Section 1153(a) of the Act as bei ng
"To Interfere wth, restrain, or coerce" enpl oyees. These strong
terns can hardly be ascribed to a statenent by one of the
Respondent' s representatives that it did not want Uhi on organi zers on
Its premses. No force was used. No threats were nade. No effort was
nade by the Respondent to actual ly prevent access to the property.
Wien t he supervi sor drove away, the organizers were still standing at
the edge of the property and coul d easily have entered the fields
W t hout opposition. The record shows that they did not do so because
nost of the enpl oyees had al ready gone hone, not because of anythi ng
said or done by the Respondent. Uhder these circunstances, the
allegation that the Respondent deni ed the Unhion access to the Cell a
Ranch on Septenber 27, 1975, and thereby viol ated Section 1153(a)
shoul d be dismssed and I wll so recomrend.

The sane nust be said for the other incident which took
pl ace that day at the Acrants Ranch. Two supervisors told the Union
organi zers that they had no right to be on the property and that they
were trespassing. According to Kirkland' s testinony, this was said
"in nornal tones of voices." No threats were nmade and, after the
conversation, the supervisors went back to distributing pay checks to
t he enpl oyees, the sane thing they were doi ng when the organi zers
arrived. At that tine, K rkland and Gonez deci ded to | eave because,
as Kirkland testified, "Nunber one, there were not nany peopl e |eft
totalk to, and nunber two, we were told by two supervisors that we
were trespassing.” | find that the Respondent's conduct in this
Instance did not constitute a denial of access to the Arrants Ranch
and did not "Interfere with, restrain, or coerce" enployees. | wll
recormend that the allegations concerning this Incident be di smssed.

The third incident, which again took place at the Cella
Ranch, this tine on Gctober 2, 1975, Is a cl oser case because one of
the supervisors did threaten to call the sheriff to have the
organi zers evicted- Aside fromthat, the supervisors stated that the
Lhion representatives had no right to be on the property and that
t hey woul d
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need passes from Supervisor Dick B nns in order to renain on the
prem ses. Supervisor Aron Pulido al so stated that the enpl oyees woul d
be finished with work in about an hour and that the organi zers coul d
speak to themoutside the property at that tine.

The organi zers did | eave and cane back in 45 mnutes, only
to find that, as Gonez testified, "...the workers were through for
the tine. They were leaving already, so we did not get notine to
talk to them" The organi zers then | eft al so.

| find that the organizers left the premses both tines
that day wthout actually bei ng deni ed access by the Respondent. The
threat to call the sheriff was imediately extingui shed by the fact
that Henry, the supervisor who nmade it, had no radio with which to
nmake such a call and that Pulido arrived to take charge of dealing
wth the organi zers. Pulido made no such threat. Again, the nature of
this conversation was so | owkeyed that it cannot be consi dered
interference, restraint, or coercion. Certainly, when the organi zers
returned* found nost of the enpl oyees gone, and then | eft w thout
even talking to a supervisor, no unfair |abor practice was coomtted
by the Respondent. | wll recommend that these allegations be
di smssed. 5/

The fourth incident, the one which took place on Cctober 10,
1975, on Ranch Ten, which is the property of the Respondent, is a
different story. At that tine, the sheriff was call ed when the
supervi sors were unabl e to persuade the Union organi zers to | eave the
premses. De Leon, for whose conduct the Respondent is |iable, placed the
two organi zers under citizen's arrest for trespassing on the Respondent's

property.

S nce the organi zers were properly on the premses in accord
wth the Board s access rule, they were not trespassing. S nce they were
neither trespassing nor violating the lawin any other respect, their
purported citizen's arrest was wthout |egal foundation. It was, rather,
an unlawful effort on the Respondent’'s part to € ect the organi zers from
the property while they were rightfully engaged i n organi zi ng t he
Respondent ' s enpl oyees. It thus violated both the access rule and Section
1153(a) of the Act.

5/I'n maki ng t he above-descri bed recommendati ons, | assune, w thout
deciding, that all the requirements contained in the access rul e had been
net in these situations. The Respondent has questioned this. If the
conditions contenpl ated by the access rule did not exist, or if the Union
was not in conpliance, there woul d perhaps be other grounds for
dismssing these al |l egations. But because | wll recommend di smssal of
these charges, | find it unnecessary to resol ve such issues.
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The Respondent seeks to defend its conduct that day on
the grounds of several access rule violations by the Union. It
contends first that the rule was violated by the organi zers'
presence on the property at 5:30 a.m, when work was schedul ed to
begin at 7:.00 a.m The portion of the rule cited by the Respondent
reads as foll ows:

QO gani zers nay enter the property of an enpl oyer
for atotal period of 60 mnutes before the
start of work and 60 mnutes after the

conpl etion of work to neet and talk with

enpl oyees in areas in which enpl oyees congregat e
bef ore and after working.

According to the Respondent, that |anguage gives the
organi zers permssion to arrive at 6:00 a.m, one hour before the
start of work. Having entered the Respondent's property prior to that
tine, the organizers lost the protection of the rule and coul d be
renoved by the supervisors or the deputy sheriffs. I find no nerit in
this contention.

The rul e contenpl ates the Whion's presence "for a total

period of 60 mnutes before the start of work." It says nothi ng about
when that 60 mnutes is to begin, only that it is not to exceed one
hour in total and that it is to be "before the start of work." Thus, |
woul d find nothing inconsistent wth this |anguage if the Union had
spent four separate 15-fninute periods on the Respondent's prem ses
between 5:00 aam and 7:00 aam that norning. In fact, that is the only
reasonabl e interpretation of the | anguage, for to rule otherw se woul d
nake the expression, "for a total period of 60 mnutes" neani ngl ess.

Anot her conponent of the Respondent's defense is the argunent
that the access rul e was viol ated by the Ui on organi zer who boar ded
the bus to speak to the enpl oyees. The whol e purpose of al | ow ng uni on
representatives access to the enployer's property is to pernit themto
di scuss unioni zation wth the enpl oyees. That is the rule. They cannot
do this unless permtted to go where the enpl oyees are. The rule
contains no contrary |anguage. It nakes no distinction between indoors
and out door s.

It is Inportant to note that by boarding the bus the
organi zer did not in any way disrupt the Respondent's operations. Wien
that happens, in sone future case, it wll be necessary to decide
whet her such msconduct results in loss of the Uhion's rights under the
access rule. Suffice it tosay that it did not happen in this case. The
bus was parked on the Respondent's property, sone enpl oyees were
al ready aboard waiting to be transported to the work place, the
organi zer made no effort to stay on the bus for the ride to the fields,
and there was no way in which he violated his responsibilities under
the access rul e.
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For these reasons, | find that this contention of the
Respondent is |ikew se without nerit.

The final contention nmade by the Respondent is that the
Admnistrative Law Gficer erred at the hearing when he rejected its
efforts to introduce evi dence purporting to showthat during August,
1975, the Whion was all owed access to the enpl oyees while on the
Respondent' s property "on nany occasi ons".

Its brief states:

This programof voluntarily allowed access was
strenuously objected to by a great many of the
respondent' s enpl oyees and that those enpl oyees
asked the respondent to curtail the programand
that the programwas in fact curtailed pursuant
to that request fromthe respondent’'s enpl oyees.

The access rule has validity only insofar as it
protects the rights of agricultural enpl oyees. If
t hose enpl oyees deci de they do not want union
organi zers to speak to themon the property where
they work, then the rationale and the validity of
the access rule no | onger exist.

The reason for ny rejection of the Respondent's offer of
proof was that | considered the preferred evidence irrelevant to the
I ssues in this case.

First of all, the fact that an enpl oyer has once freely
admtted union organi zers to his premses does not justify his
subsequent violation of the access rule, any nore than a person's
failure-to commt a crinme on one occasion justifies his coomtting a
crine on anot her occasion. Nor does the fact that the Respondent
previously all owed Uhion representatives to enter its premses have any
probative value in determning whether it had the legal right to deny
t hem access on ctober 10, 1975.

Furthernore, the only nethod recogni zed by the Act as an effective
formof enpl oyee expressi on agai nst uni on organi zing i s the Board-conduct ed
el ection. Infornmal conversations, hand-witten petitions, letters of
protest, as well as other paraphernalia of a bygone era have now gi ven way
to the secret ballot. That is the principle which underlies this Act and
w thout which its promses wll never be fulfilled. The fact that an
enpl oyer thinks his enpl oyees do not want a union on the premses is
irrelevant, no matter how wel | -founded in fact it nay be. | reaffirmny
rejection of the Respondent's offer of proof in this natter.
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The record herein rai ses another question which, in spite of
the fact that it was not litigated by the parties, seens to ne to
require a ruling. According to the evidence, the Uhion organi zers were
on the Respondent's property from5:30 a.m until arrested at
approxinately 6:40 aam This is a period of 70 mnutes or nore,
exceeding by at |east 10 mnutes the anount of tine permtted by the
access rule. It is perhaps bel aboring the obvious to hold that the
running of the 60 permssible mnutes was tolled by the supervisors'
efforts to renove the organi zers fromthe premses, their |engthy
arguments with the organi zers, their threats to call the sheriff, and
the events immedi ately preceding the citizen's arrest. Neverthel ess, |
so hol d.

WUoon all of the foregoing and upon a preponderance of the
testinony taken before ne in this matter, | find that the conduct of
the Respondent at its own premses on Cctober 10, 1975, constitutes
interference, restraint and coercion of its enpl oyees in the exercise
of the rights guaranteed to themby Section 1152 of the Act and is,
therefore, an unfair |abor practice under Section 1153 (a) of the Act.

V. The Renedy

Havi ng found that the Respondent has engaged in certain
unfair |abor practices, | wll recoomend that it cease and desi st
therefromand take certain affirmati ve action designed to effectuate
the policies of the Act.

In addition, the General Gounsel has listed ten itens of
affirmative relief which he proposes for adoption in this proceeding to
renedy the unfair |abor practices coomtted by the Respondent. This is
a standard request, made by the General Counsel in nunerous cases, and
previously ruled upon by ne in Pandol & Sons and Whited Farm VWrkers of
Awverica, AFL- AQ 6/ | find that the rulings concerning the renedy
which | made in Pandol are appropriate in the instant case and | wll,
therefore, quote substantially fromthat decision in addressing the
i ndi vi dual points raised by the General Counsel .

The General Counsel proposes that the Board's notice in this
case be communi cated to the enpl oyees in three different ways.

- Posting of the noti ce.
- Miling of the notice to enpl oyees' hones.
- Reading of the notice to enpl oyees.

6/ 75-C&S6 F, 75-C&89 F.
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Posting of the notice is a custonary renedy and presents no
special problens in this case. Miiling and readi ng of the notice have
bot h previ ously been used on occasi on by the NLRB when it thought that
a conventional posting woul d be i nadequat e because of the scattered
nature of the work force, illiteracy or |anguage probl ens, or the force
of the enpl oyer's coercive influence. | find all three el enents
generally present in the agricultural areas of the state of Galifornia
and expressly find thempresent in the instant case.

Wse of all three nethods of communi cating the Board' s Notice
wll make it nore likely that each individual enployee wll be reached
in at | east one, or perhaps nore, of the ways. This is a desirabl e
result. | find, therefore, that these renedies are appropriate in this
case because they are necessary to effectuate the policies of the Act. |
wll, accordingly recoomend that the Board adopt the General (ounsel's
proposed renedi es in these respects. 7/

The General CGounsel al so requests that the Respondent be
required to furnish a list of the nanes and addresses of its enpl oyees
tothe hion. In viewof the fact that this has becone standard
procedure 1n all ALRB matters upon the filing of an el ection petition, |
see little reason for denying this request herein. | feel it is a
particul arly appropriate renedy where the Respondent's unfair | abor
practices, as they did here, interfered with the Lhion's efforts to
conpile such a list by directly contacting the enpl oyees.

Anot her request by the General Gounsel is that the Respondent
be required to file periodic reports illustrating conpliance wth the
Board's Oder, "...under penalty of perjury.” If all he neans by that is
the type of report usually required by the NLRB, he is entitled to 1t
and | wll grant his request. It is ny understanding that one is
required to tell the truth when naki ng such reports, but | do not know
if it is perjury to fail to do so. Perjury is a very conpl ex subject.

7/ In Valley Farns and Rose J Farns, 2 ALRB Nb. 41 (1976), the Board
deni ed the General (ounsel's request for posting a notice on the ground
that there was no central gathering place for enpl oyees whi ch woul d be
appropriate for posting. It denied his request for nailing copies of the
notice on the ground that the Respondent did not have the hone addresses
of the enpl oyees. And it denied his request for reading of the notice to
a neeting of enployees on the ground that reinstatenent of an illegally
di schar ged enpl oyee, together wth paynent to himof back pay, woul d

gi ve the enpl oyees adequat e assurance that the Respondent woul d not
retailiate against themfor union activities. Watever may be the nerits
of the Board s position in that case, the record in this case does not
show t he exi stence of the el enents upon which the Board relied there. |
find Valley Farns, therefore, not controlling on these points.
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If the General QGounsel is seeking to transforman unfair |abor
practice into a crimnal offense by use of the term"perjury,” he is
not on strong ground. The requirenent for the filing of periodic
conpl i ance reports wll not contain the expression "...under penalty
of perjury,” but this wll not weaken the requirenment to tell the
truth.

The General Gounsel further requests that the Respondent's
bul l etin board be made available to the Uhion so that it nay post
notices. | find nothing in the Act which contenpl ates that a canpai gni ng
uni on shal |l have such a device available to it for the purpose of
recruiting nenbers. The access rule is a detailed grant of a Lhion's
right to canpai gn on the enployer's property and it does not include the
use of bulletin boards. |I find the General CGounsel's request
i nappropri ate.

| rmust likew se reject the General Gounsel's proposal that
| recomrend " Conpensation for such enotional distress as Chargi ng
Party may have suffered."” Since the Charging Party herein is the
Lhited FarmWrkers of Anerica, an incorporeal institution which, to
the best of ny know edge, is incapabl e of suffering enotional
distress, just as it is incapable of being happy or sad, or crying
or laughing, | find this prayer of the General Gounsel not to be
wel | -t aken.

Anot her el enent of the-relief prayed for by the General Counsel
is "Expansion of the Lhited FarmWrkers Lhion's right to access on
enpl oyer' s property prior and during next peak season.” | amnot sure
what is neant by that, but | find no legal authority to grant
"expansion.” M/ recomrended Order will contain a provision requiring the
Respondent to allowthe Union to exercise its rights under the access
rule. This is what the Respondent previously denied to the Union and this
is what the Unionis entitled to. No argunent has been nade by the
General (ounsel to show why nore than this is appropriate nor has any
evi dence been presented to support the request. It is, therefore, denied.

The General CGounsel al so proposes that the Respondent be
directed to nake "a public apology" to its enployees. | find this to
be an extraordi nary suggestion. | amnot aware that such renedi es
have been available in the Lhited States since the Puritans took
down their stocks and pillories and stopped branding adul tresses. 8/
Humliation of violators has no place in the enforcenent schene of
this Act. BEven the nost heinous crimnal offenders are not puni shed
by being required to publicly apologize to their victins. Certainly,
the violators of a civil statute should not be treated in a nore
scornful manner. | reject this prayer of the General Counsel.

8/ See Hawthorne, The Scarlet Letter.




- 14-

The last of the General Gounsel's ten requests is best
described, | think, by quoting it in full.

Rei nbur senent by the enpl oyer to the Lhited Farm
Vorkers Lhion and to the Board for expenses incurred
in the investigation preparation, presentation and
conduct of this case, including but not limted to,
reasonabl e counsel fees, salaries, wtness fees,
transcript and record costs, printing costs, travel
expenses and per diemand any other reasonabl e costs
and expenses.

Thi s unusual request is acconpani ed neither by the strong | egal
argurents that mght nake it persuasive, nor by any evidence to show t hat
it mght be appropriate. A request of this nature cannot even be
consi dered unl ess the General Gounsel can show extrene bad faith in the
Respondent ' s conduct. That woul d require evidence of conduct which is so
baldly a violation as to nake the Respondent's defenses a sham It is
hard enough to prove this in any situation, but at the beginning of the
enforcenent of a statute like this one, it is virtually inpossible.

The Respondent's principal defense in this case was the al |l eged
invalidity of the access rule. Gan | say that such a position was taken
in bad faith and constituted a nockery of the Board, when various judges
of the Superior Gourt of the state of California and three di ssenting
Justices of the Suprene Court have taken the same position?

| wll bewlling to face the question of inposing costs on a
respondent in an unfair |abor practice case when the General Gounsel is
able to showthe bad-faith nature of the violation, the insubstanti al
nature of the defenses rai sed, and the consequent conpelling of the Board
to spend noney usel essly for the purpose of processing the case. Nothing
like that has been shown in the instant proceedi ng and, accordingly, |
deny the General Counsel's request.

Uoon the basis of the foregoing findings of fact and upon
the entire record in this case, | hereby nake the fol | ow ng:

oncl usi ons of Law

1. The Respondent is an agricultural enployer wthin the
neani ng of Section 1140.4(c) of the Act.

2. The Uhion is a labor organi zation wthin the neani ng of
Section 1140.4(f) of the Act.
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3. By preventing Lhion representatives fromhaving access to Its
premses for the purpose of organizing the enpl oyees, 1n violation of
Section 20900 of the Board s energency regul ations, the Respondent has
engaged in and is engaging in unfair |abor practices wthin the neani ng of
Section 1153(a) of the Act.

4., By interfering wth, restraining, and coercing enpl oyees
in the exercise of rights guaranteed in Section 1152 of the Act, the
Respondent has engaged in and is engaging in unfair |abor practices
wthin the nmeani ng of Section 1153(a) of the Act.

5. Respondent did not engage in unfair |abor practices
inviolation of the Act by virtue of its conduct on Septenber 27,
1975 and Crctober 2, 1975.

Uoon the foregoi ng findings of fact and concl usions of law and
upon the entire record in this proceeding, and pursuant to Section 1160.3
of the Act, | hereby issue the follow ng reconmended: 9/

CROER

Respondent, D Arrigo Brothers Gonpany of California, Reedl ey
Dstrict No. 3, its officers, agents, successors, and assigns, shall:

1. Cease and desi st from

(a) Preventing or attenpting to prevent Uhion
representatives fromhaving access to its premses for the purposes of
organi zi ng the enpl oyees, in violation of Section 20900 of energency
regul ati ons, known as the Board s "access rule."

(b) Inany like or related nanner Interfering wth,
restrai ning or coercing enployees in the exercise of their rights to self-
organi zation, to form join, or assist |abor organi zations, to bargain
collectively through representatives of their own choosing, and to engage
in other concerted activities for the purpose of collective bargaining or
other nutual aid or protection, or to refrain fromengagi ng i n such
activities.

9/In the event no exceptions are filed as provided by Section 1160. 3
of the Act, the findings, conclusions, and recommended O der herein
shal | becore the findings, conclusions, and Oder of the Board and
becone effective as herein prescri bed.
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2. Take the followng affirnative action which | findis
necessary to effectuate the policies of the Act:

(a) Post at its premses copies of the notice narked
"Appendi x." Copies of said notice, on forns provided by the appropriate
Regional Drector, after being duly signed by the Respondent, shall be
posted by it for a period of 90 consecutive days thereafter, in
conspi cuous pl aces, including all places where notices to enpl oyees are
customarily posted. Reasonabl e steps shall be taken by the Respondent to
insure that said notices are not altered, defaced or covered by any
other material. Such notices shall be in both English and Spani sh.

(b) Mail a copy of the notice, in both English and
Spani sh, to each of the enployees in the bargaining unit, at his or her
| ast known address, not |ater than 30 days after the notice is required
to be posted on the Respondent's prem ses.

(c) Read a copy of the notice, in both English and
Spani sh, to gatherings of its bargaining-unit enpl oyees, at a tinme
chosen by the Regional Director for the purpose of giving such notice
the w dest possible di ssemnation.

(d) Furnish a list of the nanes and | ast known addresses
of all its bargaining-unit enployees not |ater than 10 days after the
notice hereinis required to be posted, to the Regional Drector and to
t he Uhi on.

(e) Notify the Regional Drector, inwiting, wthin 20
days fromthe date of the receipt of this Qder, what steps have been
taken to conply herewith. Won request of the Regional Orector, the
Respondent shall notify himperiodically thereafter, in witing, what
further steps have been taken to conply herew th.

ITIS FURTHER GRDERED that the Gonpl aint herei n be
dismssed insofar as it alleges 'violations of the Act by the
Respondent on Septenber 27, 1975 and Cctober 2, 1975.

Dat ed:

Leo Véiss
Admnistrati ve Law O fi cer



NOTICE TO EMPLOYEES

PCSTED BY CRDER (F THE AGR OLLTURAL LABCR RELATI ONS BOARD
An Agency of the State of California

After atrial at which all sides had the opportunity to present
their evidence, the Agricultural Labor Relations Board has found
that we violated the Agricultural Labor Relations Act, and has
ordered us to post this notice and we intend to carry out the order
of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;

To form join or hel p unions;

To bargain collectively through a representative
of their own choosi ng;

To act together for collective bargaining or other
mitual aid or protection; and

To refrain fromany and all these things.

VE WLL NOT do anything that interferes with these rights.
More specifically,

VE WLL NOT prevent Uhion representatives fromcomng on
our premses, in accordance wth the Board s "access rule,"
for the purpose of organizing the enpl oyees.

VEE WLL respect your rights to self-organization, to form
join or assist any |abor organization, or to bargain
collectively in respect to any termor condition of enploy-
nent through Uhited FarmVWrkers of Anerica, AFL-AQ or
any representative of your choice, or to refrain fromsuch
activity, and Ve WLL NOT Interfere wth, restrain or
coerce our enployees in the exercise of these rights.

You, and all our enpl oyees are free to becone nenbers of
any | abor organization, or to refrain fromdoi ng so.

D ARR QO BROTHERS COMPANY CF
CALI FORN A
REEDLEY D STRCT N 3

( Enpl oyer)

Dat ed By
(Represent ati ve) (Title)

THS IS AN CGFH A AL NOTI CE AND MUST NOT' BE DEFACED BY ANYONE

This notice nust renain posted for 90 consecutive days fromthe
date of posting and nust not be altered, defaced, or covered by any other
material . Any questions concerning this notice or conpliance wthits
provi sions nmay be directed to the Board's (fi ce.
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